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IN THE COURT OF THE SESSIONS JUDGE, UDALGURI, ASSAM 

 

Present    :  Sri A.K.Borah, 

        Sessions Judge,  

    Udalguri, Assam.  

 

Reference    : Sessions Case No.87(U) 15.  

Complainant             :  State 

          Vs 

Accuseds     :  Uttam Rabha 

  Charge : U/S 370/376 IPC 

Dates of hearing  : 26.8.15, 16.9.15, 3.10.15, 7.10.15. 

Date of Judgment   : 7.10.2015. 

For the State   : Mr. B.Das, Public Prosecutor. 

For the accused : Mr. J.K.Brahma, Advocate. 

J U D G M E N T 

1.  In this case accused Uttam Rabha is put for trial for allegation of 

charges U/S 370/376 of IPC.  

2. The prosecution case, according to FIR, in brief, is that on or 

about 9AM of 26.4.15 the sister of informant Ashini Boro was missing 

from their home. But even after vigorous search she could not trace out. 

He came to know from reliable source that accused took his sister 

alongwith one Smti. Dulu Boro to Panjub. Hence this prosecution case  

3. The FIR was lodged by Bokra Boro before the O/C, Dimakuchi P.S. 

on 8.6.15. On receipt of the ejahar the O/C, Dimakuchi P.S. registered the 

case vide Dimakuchi P.S. case No. 33/15  U/S 370 IPC. After completion 

of usual investigation, the O/C, Dimakuchi P.S. sent up the case for trial 

against the accused person by filing charge-sheet U/S 370/376 IPC.  

4. After commitment of the record accused persons appeared before 

this court. After hearing both parties framed charge U/S 370/376 IPC. 
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Particulars of the charges are read over and explained to the accused, to 

which he pleaded not guilty and claims to be tried.   

5.  To substantiate the case, prosecution examined as many as 

fourteen numbers of witnesses. After completion of evidence accused 

persons are examined U/S 313 Cr.P.C. All the allegations made against 

the accused and evidence appears against the accused are put before him 

for his explanation where he denied the evidence and allegation and 

declined to give defence evidence. 

6. I have also heard argument put forward by ld. Counsel for both 

sides.   

   POINT FOR DETERMINATION   

7. The point for decision in this case are- 

(i) Whether on 26.4.15 at about 9 AM at No.1 Hachara under Dimakuchi 

P.S. exported Achini Rabha and Smti. Dulus Boro as a slave? 

(ii) Whether the accused on the same time and place committed rape on 

Achini Rabha and Smti. Dulus Boro? 

 DECISIONS, DISCUSONS AND REASONS FOR DECISION 

8. To arrive at a judicial decision, let me appreciate the evidence on 

record. 

9.  PW1, Dr. Kalpana Gogoi stated that on 12.06.2015 at about 12:55 

PM she has been posted as SDM & H.O. at Udalguri Civil Hospital. On that 

day in reference to Dimakuchi PS case No. 30/15, u/S 370 IPC. She has 

examined the victim (1) Smt Ashini Swargiary, D/O0 Lt Upen Swargiary, 

No.1 Hasora under Dimakuchi PS. She has examined her on 12.06.2015 

at about 12:55 PM. The said injury was identified by woman home guard 

Bimola Boro. On examination she found the following: 

Identification marks: 

1. Mole over the right side of the neck. 

2. Moel over the left side of the cheek  

3. Height – 147 cm. 

4.  Weight -36 kg. 



 3 

5. Teeth – 28 nos. 

6. Breast- developed. 

7. Axillary hair- present. 

8. Hymen- absent. 

9. Pubic hair- present. 

10. Vaginal injury- absent. Marks of violence- absent. 

11. Clothing- normal. 

12. LMP-08.06.15 smear examination vide registered 

No. 87/15 reported by pathologist signature illegible.  

Vaginal swab examination vide registration No. 

87/15 at Mangoldoi Civil Hospital reported by 

pathologist. no spermatozoa.  

X-ray examination of the right wrist, elbow and iliac 

crest vide plate No. RXIC-319 dated 15.06.2015 

reported by Radiologist Dr. A Deka, MD. 

Radiologicalage 20 to 22 years.  

Right wrist joints- epiphyseal union completed in 

upper and lower. 

Right elbow joints- end of radius and ulna lower 

end of numerous. 

Right iliac crest- and in iliac crest. 

Urine for pregnancy test- not done due to 

menstruation. 

Ultrasonography of abdomen- the victim does not 

allow the ultrasonography. 
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Doctor opined that no sign of recent rape over victim detected. No sign of 

violence over the victim’s private parts detected. Radiological age of the 

victim is 20 to 22 years approximately.    

(2) On said day in said police reference she has also examined one victim 

namely Smt. Dulur Boro, D/O- Sri Nabin Boro, Kahibari, P.S- Dimakuchi, 

Dist- Udalguri. On 12.06.2015 she has examined her in presence of Jani 

Daimari, woman home guard Bimola Boro. On examination she found the 

following:- 

Identification marks: 

Mole over the chin. 

Mole over the back side of the neck  

Height – 152 cm. 

 Weight -47 kg. 

Teeth – 28 nos. 

Breast- developed. 

Axillary hair- present. 

Hymen- absent. 

Pubic hair- present. 

Vaginal injury- absent.  

Marks of violence- absent. 

Clothing- normal. 

LMP-11.06.15 smear examination vide registered 

No. 88/15 reported by pathologist signature 

illegible. No spermatozoa.  
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X-ray examination of the right wrist, elbow and iliac 

crest vide plate No. RXIC-318 dated 15.06.2015 

reported by Radiologist Dr. A Deka, MD. 

Radiological age 20 to 22 years.  

Right wrist joints- epiphyseal union completed in 

upper end. 

Right elbow joints- lower end of radius and ulna 

lower end of numerous. 

Right iliac crest-  in iliac crest. 

Urine for pregnancy test- not done due to 

menstruation. 

Ultrasonography of abdomen- patient refused for ultrasonography 

The doctor opined that no sign of recent rape over victim detected. No 

sign of violence over the victim’s private parts detected. 

Radiological age of the victim is 20 to 22 years approximately.   Ext. 1 is 

the Medico legal report of Smt. Ashini Swargiary and Ext. 1 (1) is her 

signature. Ext.2 is the Medico legal report of victim Dulur Boro and Ext. 2 

(1) is his signature. 

10.  PW.2, Dr. N.C. Bhuyan stated that On 23.06.2015 he was posted 

as JMFC at Udalguri. On that day as per direction of the Special Judge, 

POCSO, Udalguri he has recorded the statement of the 3 (three) victims 

u/S 164 Cr.P.C. At first he recorded the statement of the victim Rahul 

Boro in his Court chamber. The said victim was identified by UBC 438 

Narayan Das. The victim made statement voluntarily. After recording his 

statement he has read over the whole statement to him and on 

acceptance he put signature there on. Ext.3 is the statement of the victim 

Rahul Boro u/S 164 Cr.P.C and Ext.3 (1) is his signature.  
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 In the same reference and direction he has also recorded the 

statement of another victim Sri Bijoy Boro. On the said date 23.06.2015 

he has recorded his statement in his Court chamber. The said witness 

was identified by UBC 438 Narayan Das. The victim made statement 

voluntarily. After recording his statement he has read over the whole 

statement to him and on acceptance he put signature there on. Ext.4 is 

the statement of the victim Bijoy Boro u/S 164 Cr.P.C and Ext.4 (1) is his 

signature.  

 On the  same direction and date he has also recorded the 

statement of one Dulur Boro u/S 164 Cr.P.C, S/O- Nabin Boro. He has 

recorded his statement in his Court chamber. The said witness was 

identified by UBC 438 Narayan Das. The victim made statement 

voluntarily. After recording his statement he has read over the whole 

statement to him and on acceptance he put his thump impression there 

on. Ext.5 is the statement of the victim Dulur Boro u/S 164 Cr.P.C and 

Ext.5 (1) is his signature.  

 

 11.  PW.3, Bokra Boro stated that the incident took place on or about 3 

months ago. He knows the accused. He has not seen the incident. In the 

incident his sister was enticing and taken by accused to the Delhi to 

engage her in a job at Airport. But accused tried to dispose her sister to 

other one person while his sister refused to go she has been beaten by 

the accused. The Panjubi owner, under whom his sister was disposed, is a 

good enough to allow his sister to inform the matter to his home over 

phone. Accordingly, he was informed. After filing the ejahar police has 

rescued his sister. Then his sister reported about the whole incident.  

 In cross-examination, he admitted that he filed the ejahar after 

about two months of the incident. Accused took his sister without his 

permission. Even his sister also not obtained any permission from him. In 

earlier occasion also his sister was doing service at Chennai and Gujrat 

where she went there alone without their permission. He is not aware 

where his sister was kept at Delhi or at Panjub. 
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12.  PW. 4, Smti. Dulu Boro stated that at the relevant time she was 

called by accused to Tangla over phone informing her that he bring one 

mobile and some clothes for her. So, she went to Tangla. But the accused 

forcefully took her in a train to Rangia stating her that he took her in her 

grand-mother’s home. From Rangia she was again taken to Delhi in train 

forcefully. From the railway station of Delhi she was taken to an office 

and there accused committed misdeed to her in bathroom. As accused 

threatened her not to raise alarm so she keeps mum. Then accused 

assured her to marry her. After 3 days she was taken to Hariyana.  She 

was also told that she is required to stay there for 6 months and she has 

been given Rs.7,500/- per month. She resides there for 20 days. 

Thereafter, some person of the office of Delhi had took her to Delhi 

office. There she met Ashini Boro, alongwith her she came to Assam. 

Then her statement was recorded through the ld. Magistrate. Thereby 

accused cheated her with    a lure of giving mobile and cloths.  

 In cross-examination, she admitted that after about two hours of 

reaching Rangia she was taken to Delhi in another train. Though she met 

many persons at the railway station but she did not complain to any 

person about such forceful kidnapping. After three days they reached 

Delhi. On way to Delhi she has not made any complain to any of the 

passenger. She even not raised any alarm or complains to anybody while 

she was taken to Delhi. She even not made any complain to any person 

of the office where she was kept at Delhi. Though she met many women 

in the office where she was kept but she made no any complain to any of 

the woman. She admitted that accused committed misdeed to her for two 

times.  

13.  PW.5, Biren Boro @ Motor stated that one day accused came to 

their village asking them they want some person for doing work at Simla. 

Accused took sister of complainant and Dulu to Delhi for doing work as 

slave. At Delhi accused sold them. But accused did not provide them any 

job. After filing this case police recovered the victim girl. The victim girl 

while arrived she reported that accused person sold them. 
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 In cross-examination, he admitted that he did not meet victim 

before taking victim to Delhi.  

14. PW.6 Ashini Swargiary stated that in the last year in the month of 

April accused gives her a proposal that he would provide service for 

cleaning of nut shell at the airport and for which she will be given a 

enumeration of monthly Rs.7000/- with  free food and lodging. As they 

belong to poor family so she had agreed to go with the accused. Accused 

took her to the Old Delhi and kept her there for one week. At Delhi she 

asked accused that she is not interested to work there and requested him 

to bring her back. But accused did not bring her back stating that if she 

wants to return she would have to pay Rs.10/20 thousand to them. As 

she has not been able to pay the said amount so she agreed to join in the 

work. Then accused committed rape on her. Then she has been sent to 

Panjub. She remained there for about 15 days. She was asked by the said 

master that her payment was paid to the accused. So, she was bound to 

stay there. The master also told him that accused person had taken 

Rs.8000/- for engaging themselves as maid. During that time accused has 

forcefully taken the sim of her mobile. As the said master was so kind, so 

she was allowed to ring to their home. The master also asked her that if 

she does not like to stay there she will be released. Then the person of 

office return her to Assam by purchasing ticket. She added that accused 

enticing her by giving a false promise to give high amount of monthly 

payment. Thereby she has been cheated.  

 In cross-examination, she admitted that in earlier occasion she 

was doing service for one year at Gujrat and two years at Kerela. Accused 

had taken her to Rangia in a Traveller and from Rangia she was taken to 

Delhi. She made no any complain in the office of Delhi. She even not 

complained against the accused in the office of Delhi for doing misdeed to 

her by the accused.  

18. PW.7, Kabita Boro stated that accused called her to the house of 

complainant and gives proposal to provide her job in company at Delhi. 

But in stead of providing job she has been sold to one master. She came 

to know about the said incident from the complainant. Accused took her 
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by giving proposal to provide her a good job at Delhi. But in stead of 

giving job she was sold to a master. 

 In cross-examination, she admitted that while accused came to 

the house of complainant she met accused there. She also met Ashini in 

the house of complainant where Ashini disclosed that she is also ready to 

go Delhi. She further admitted that in earlier occasion also she was doing 

job at Gujrat and Chennai. But dispute arise only in that time.  

29. PW.8, Maina Boro stated that complainant is her husband and 

victim is sister of her husband. The incident took place on or about 3 

months ago. At the relevant time Ashini came to their home and talked 

with sister of her husband. Accused assured her to provide a job at 

airport. She was taken there after about one week. At Delhi accused did 

not provide her such job as per commitment. In stead she was engaged 

in others house. After filing the case by her husband police has recovered 

the victim. Then victim stated to her that accused committed misdeed by 

bolting the door of a room.  

 In cross-examination, she admitted that in earlier occasion also 

victim girl has been doing job at Chennai and Gujrat.  

20. PW.9, Rangsai Boro stated that at the relevant time accused came 

to their village gives proposal that he would provide them a job with a 

renumeration of Rs.7000/- per month and with free lodging and fooding. 

She has been asked that they would provide them a job at air port. 

Though initially she refused to go with the accused but later on he agreed 

to go. She heard that by that away accused had taken the sister of the 

complainant. But the said sister of the complainant was return back after 

one week. He heard that while victim refused to do slave at master’s 

house accuse beaten victim. he also heard that accused committed 

misdeed to victim. 

 In cross-examination, she admitted that she has not talked with 

the victim and she made such statement as she heard from other local 

people.  

21. PW.9, Dukhini Boro stated that the incident took place on or about 

2/3 months ago. Bijoy Boro is her son. Accused took  her son Bijoy 
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assured  her to provide her son with a job having handsome salary. But 

her son did not come for one month. Then he came to know that her son 

was taken to Delhi. She came to know from her son that accused in stead 

of providing a job as assured has engaged her son as a slave. Though 

accused assured to give him a job with a renumaration of Rs.8000/- per 

month but she is not aware whether the aforesaid renumeration was paid 

to her son or not. 

  In cross-examination, she admitted that her son went to 

Delhi in searching a job at her own will. 

22. PW.11, Bijoy Boro stated that at the relevant time accused called 

him to Tangla railway station through one motor. He was told by accused 

that he would provide a job of cleaner at air port with a monthly 

renumeraiton of Rs.7000/-. Accordingly accused took him to Delhi. In 

Delhi he was engaged as a slave. He was entrusted to do washing of 

cloth, cooking and cleaning of house etc. He was kept there for 16 days. 

Then he was sent to Hydarabad and engaged him as a domestic helper in 

one of the house of master for doing cooking etc. house hold works. 

Though he was assured to given Rs.8000/- per month but actually he was 

given Rs.4000/-. Ramaining Rs.4000/- was misappropriated by his master. 

He was kept at Hydarabad for 19 days. In the house of master while he 

was not allowed to go outside he refused to do his works. Then he 

complain the matter to nearby police. Then police came to the house of 

his master and provide him Rs.1700/-. With the said money he came to 

Delhi and from Delhi he return home. Then his statement was recorded 

through the Magistrate. Ext.4 is his statement. Ext.4(1) is his signature.  

 In cross-examination, he admitted that the accused bear the fare 

and money incurred for the said journey. He cannot recall the name of 

any person at Delhi office. He also admitted that he has been paid 

Rs.1700/- for doing 19 days service as a slave.  

23. PW.12, Rahul Boro stated before the court that accused who is his 

cousin gives proposal to provide a job of cleaning jungle at airport at 

Simla. He was also assured to pay Rs.8000/- monthly renumeraiton. But 

in stead of providing said job he has been engaged as a domestic helper 
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in a house at Jaipur. He was not satisfied with the said job. So, he 

disclosed his master not to continue his job. While he was crying by not 

eating any food then he was sent to Sainik Nagar at Delhi. There he met 

Bijoy and alongwith Bijoy he returned to him home.  He made statement 

before the Magistrate. Ext.3 is his statement. Ext.3(1) is his signature. 

Thereby accused cheated him. 

24. PW.13, Golapi Boro stated that accused took his son Rahul to 

Delhi assured her to provide her with a job. After about 3 months she was 

informed by her son that accused did not provide any job as assured. 

While Rahul return Rahul stated to her that accused has taken him to sold 

him as a slave.  

25. PW.14, Khagendra Hazarika the I.O. stated that on 8.6.15 he was 

posted as SI of police at Dimakuchi P.S. On that day the then O/C of 

Dimakuchi P.S. after receiving an ejahar from complainant entrusted him 

to investigate the case. Ext.6 is the ejahar filed by complainant. Ext.6(1) 

is the signature of the then O/C, Tridip Thakuria alongwith his registration 

note. During investigate he visited the place of occurrence, prepared 

sketch map Ext.7. Ext.7(1) is his signature. After completion of 

investigation he filed the charge-sheet U/S 370/376 IPC. Ext.8 is the 

charge-sheet. Ext.8(1) is his signature.  

26. These much is the evidence of prosecution. The accused pleads 

total innocence while his statement was recorded U/S 313 Cr.P.C.  

27.   I have heard the ld. Counsel for both sides. 

28. Ld. Counsel for accused submitted that the prosecution has failed 

to prove the ingredients of alleged rape against the accused. hence 

praying for acquit the accused for the alleged charge U/S 376 IPC. Ld. 

counsel for accused secondly submitted that the prosecution has failed to 

prove that accused imported, exported the person in question as a slave  

or the accused aspects, receives or detains the person in question as a 

slave. Hence accused is entitled to get acquittal the accused.  

29.  Per contra Ld. P.P., Udalguri submitted that the prosecution has 

ably proved the charge.  Hence accused is required to be convicted under 

the said section of law.  
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30. Keeping in mind the rival submission submitted by ld. respective 

counsels, I am going to dispose the case as follows.  

31. A close scrutiny of the record, it appears that the FIR was lodged 

by informant Bokka Rabha on 8.6.15 where the first incident took place 

on 26.4.15.  In this case according to prosecution story there is a chain of 

occurrence. The incident took place not only in one single day. According 

to FIR, one of the victim was missing from their home on 26.4.15. So, 

definitely informant being uncle of said victim continuously searched the 

victim and at last they came to know about the incident. So, though there 

is no any direct explanation  as to lodging the FIR  in late but in fact it 

impliedly a reasonable cause to file the ejahar in late.  

32. To prove the second charge U/S 370 IPC, prosecution must prove 

that-  

(i) accused imported  (or exported or removed or brought  or sold or 

trafficked in or dealt in) any slave. 

(ii) the accused was in the habit of doing so(habitual of committing any of 

such acts).  

33. In the instant case, the informant in the FIR only stated that his 

sister was missing and in spite of search he could not trace out 

whereabouts of his niece. In court PW.3, the complainant stated that 

accused enticing his sister Ashini Boro to the Delhi to engage her in a job 

at Airport. But instead of giving  her a job he sold her to a master. While 

his sister refused to go with the accused she has been beaten by the 

accused. As the master, under whom his sister was sold is a kind person, 

so she was allowed his phone to inform the matter to their home. 

Accordingly he came to know about the incident. The victim PW.6 stated 

that accused took her to provide her a job of cleaning shell of nut from 

the airport with a renumeration of Rs.7,000/- alongwith free fooding  and 

lodging. So, she agreed to go with him. But instead of giving the said job 

accused kept her in a office in Old Delhi for about one week. Then she 

requested accused  to bring her  back. But accused threatening that if she 

wants to return she would have to pay Rs.10/20 thousand to them. She 

further stated that accused had committed rape on her and sent her to 
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Panjub for doing as maid. In Panjub where she engaged as a maid her 

master told her that accused person had taken Rs.8000/- for engaging 

her as maid. Accused has also forcefully snatching away her SIM Card. 

Then she expressed her dissatisfaction  to continue her service in the 

house of said master and the master accordingly allowed her. Then she 

was sent. 

34. But the statement made before the police by the said witnesses 

did not state that she has been engaged as a maid in a house of master 

at Panjub. Besides her statement  was not recorded U/S 164 Cr.P.C. Since 

one of the charge is U/S 370 IPC, the aforesaid statement is very 

important to discuss in the present case.  The aforesaid statement  that 

she has been engaged as a maid in a house of master at Pabjub  has not 

been stated to police during the investigation. This is a major 

contradiction. The another one victim PW.4,  Smti. Dulu Boro stated that 

she was called by accused to Tangla give a mobile and some clothes 

where she was forcefully taken in a train to Rangia. Then to New Delhi. 

From the railway station of Delhi she was taken to an office and there 

accused committed misdeed to her in bathroom. Out of fear she did not 

raise alarm. After 3 days she was taken to Hariyana to one of the house 

of master.  She resides there for 20 days. Thereafter, some person of the 

office of Delhi had took her to Delhi office where  she met other victim. 

Then they came to Assam. But her statement does not reveal that  

accused detained her as a slave or disposed her as a slave. Besides her 

statement made before the court as she was engaged as slave not stated 

to police. Hence these are contradictory. Similarly, the other victim Bijoy 

Boro, PW.11 deposed that accused took him to Delhi with a promise to 

provide a job of cleaner at air port with a monthly renumeraiton of 

Rs.7000/-. Accordingly accused took him to Delhi. In Delhi he was 

engaged as a slave. He was entrusted to do washing of cloth, cooking 

and cleaning of house etc. He was kept there for 16 days. Then he was 

sent to Hydarabad and engaged him as a slave in one of the house of 

master for doing cooking etc. house hold works. He was kept at 

Hydarabad for 19 days. In the house of master while he was not allowed 
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to go outside he refused to do his works. But these statement as to 

engage him by accused as slave not in U/S 161 Cr.P.C. As such 

contradictory. Then he complain the matter to nearby police. His 

statement was also not clear that he was exported by the accused  as a 

slave or retained him as a slave with intent to expose. As such,  the very 

ingredients  of the section 370 IPC could not reveal.  

35. So, a careful perusal of the statement of aforesaid witnesses, 

prosecuton has failed to prove the charge U/S 370 IPC.  

 

36. Here in the present case, the undisputed evidcene of PW.3 is that 

after taking her to Delhi accused committed misdeed to her. Even she 

was asked not to raise alarm. He was also promised to marry by the 

accused. That has not been challenged by the defence in cross-

examination. The other victim PW.6 also stated that  accused after taking 

her to Old-Delhi kept her there for one week. When she refused to do 

work she was asked to pay Rs.10/20 thousand. Then she  expressed her 

inability to pay the said amount then accused assaulted her and 

committed rape and sent her to Panjub for doing work. Though she has 

been exposed to long cross-examination but the evidence as to she has 

been committed misdeed by the accused at the relevant time has 

remained unchallenged. Rather she admitted that accused committed 

misdeed by bolting the door. The statement of PW.6 is supported by 

PW.8, who stated that after recovery of victim she was reported by victim 

that accused committed misdeed by closing the door. Though the I.O. has 

failed to record the statement of Ashini U/S 164 Cr.P.C but the I.O. has 

recorded the statement of other victim Dulus Boro u/S 164 Cr.P.C., where 

she has clearly stated that accused committed rape on her. The evidence 

of PW.4 as to the commission of crime by the accused is also 

corroborated with her statement  U/S 161 Cr.P.C. and U/S 164 Cr.P.C. 

Similarly the evidence of PW.6 also corroborated wit the statement U/S 

161 Cr.P.C recorded by police. Though both the victim has been exposed 

to long-cross examination but the evidence as to at the respective 

relevant time accused took them to Delhi and committed misdeed  with 
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intent to outrage their modesty has remained unchallenged. While 

accused statement recorded U/S 313 Cr.P.C. he nowhere deny that he did 

not take victims to Delhi and committed misdeed as alleged by the 

victims.  That apart, there is no any evidence that they have any enmity  

with the accused persons and victim or other witnesses for implicating the 

accused falsely.  

37. Here in the present case it appears that the evidence of informant  

and victim is clear that at the relevant time  accused with a promise to 

give them a decent job took them to Delhi. In Delhi he (accused) 

committed rape to both the victims. 

38. In the present case, it appears  that both the victims i.e. PW.4 and 

6 clearly described  how they have been  took by the accused to Delhi 

and at New Delhi committed misdeed to them. There is no doubt that 

accused took both the accused  to Delhi and at New Delhi committed 

misdeed to them has been proved. There is no material and significant  

contradiction in their evidence. As such the evidence as to committing 

misdeed by the accused at the relevant time cannot be ruled out. The 

evidence of medical officer i.e. PW.1, who examined both the victims 

stated that  “no comment could be given regarding sexual intercourse”, 

“no injury mark on her private part”. By that evidence would not effect in 

any manner  the credibility of the victim girls whose evidence is 

corroborated with the material witnesses.  

39. In regard to argument  led by ld. counsel  for accused that there 

was previous understanding in between the prosecutrix and accused and 

according to their invitation  both the prosecutrix accused took them to 

Delhi and even if they committed sexual intercourse it is with their 

consent. In this context, I may cited a case law the state of Maharastra  

Vs. Madhukar Narayan, reported in AIR 1991 SC 207, where it  was held 

that- 

“Even a woman of easy virtue is entitled  to privacy and no one can 

invade her privacy as it when he likes. So also it is not open to any of 

every person to violate  her privacy as and when wishes. She is entitled to 

protest her person if there is an attempt of violation against her wish. She 
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is actually entitled to the protection  of law. Therefore, merely because 

she is a woman of easy virtue  her evidence cannot be thrown over.  

40. In the present case as discussed above it is true that  at the 

relevant time accused took victim separately with a promise to give them 

a job in Delhi. In Delhi accused committed misdeed to them. It is not that 

accused is not known to any of the victim. There is an un-shattered  and 

reliable evidence that accused persons committed misdeed to both the 

victim with  intent to outrage their modesty.   

41. But in this circumstances whether it is lawful to convict the 

accused U/S 376 of IPC.  

42. In this connection, I may cited a case law viz Aliul Rahman Vs. 

State of Assam, reported in (2005) 3, GLR 581, where it has been held in 

para 14 “Indian Penal Code, 1860, Section 376- Rape- Failure  of the 

prosecution to prove that the appellant committed the offence within the 

meaning of Section 375. To constitute  the offence of rape, the 

penetration of male organ of generation  into the vagina of a victim is 

necessary and such penetration may  even be of a slightest degree. In  

the instant case, there is absolutely no evidence about the penetration of 

the male organ of the accused and prosecutrix has not stated anything  

about having  any sexual intercourse  by the accused. As, such positive 

statement has not been made by the prosecutrix in her evidence, the 

court of the purpose of ascertaining whether there  is any other evidence 

to prove the offence of rape has scrutinized the evidence of PW.2, 

Ragina, who was informed by PW.2 as well as the evidence of the doctor 

who medically examined  the prosecutrix. As discussed above neither the 

PW.2 nor the PW.1 has stated anything about the penetration of male 

organ of generation by the accused into the vagina of the prosecutrix. 

What they have stated is that the accused did  some bad thing with the 

prosecutrix, without explaining any further. This position has led me to 

scrutinize the evidence  of the doctor PW.5. The doctor has  also deposed 

before the court that he did not find any injury in any part of the 

prosecutrix  including  the thigh, vagina, breast, or face and he did not 
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find any evidence of rape. Taking into account the evidence of the 

prosecution witnesses, it cannot, therefore, be held that the accused 

appellant  has committed offence U/S 375 IPC as the prosecution  has 

failed to prove that the accused committed any rape within the meaning 

of Section 375 IPC.” 

43. In the instant case, prosecutrix nowhere stated about any attempt 

or any overt act to made forceful penetration of male organ of the 

accused into the female organ of the victim.  

44. In this situation, I may cited a case law i.e. Narayan Vs State of 

M.P. reported in 2003 Crl.LJ, 2002 (4) where it has been held that 

“looking to the FIR, statements of the prosecutrix and the statement of 

Ganpat (PW.2), Laxman (PW.3) and Raghavram (PW.5) it appears that 

the same incident had taken place because all these witnesses had not 

axe to grind against the appellant. It appears that the prosecutrix and her 

two companions Ganpat (PW.2) and Laxman (PW.3) were sitting by the 

inside of the road near agriculture field. Thereafter, appellant came there 

and  outraged the modesty of the prosecutrix. In view of the fact that 

prosecutrix has nowhere stated about the penetration of male organ by 

the appellant into female organ of the prosecutrix. Thus, on the 

evaluation  of the evidence available on record, utmost the offence of 

outraging the modesty of the prosecutrix punishable U/S 354 IPC would 

be made out.” 

45. Here in the present case accused nowhere denied  that at the 

relevant time he took victim to Delhi with a promise to provide a job 

there. But while they kept  then he (accused) committed misdeed to them 

separately  whereby he has outraged the modesty of victims and the 

prosecution has ably prove the charge U/S 354 IPC. Accordingly, I acquit  

the accused for alleged charge U/S 370/376 IPC but convicted U/S 354 

IPC.   

46. Accused is heard on the point of sentence, where they praying for 

leniency.  
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47.  Considering the facts and circumstances, leading to commission of 

crime committed by accused Uttam Rabha, I am not resort to give the 

benefit of provision of Probation of Offenders Act to the accused persons. 

If the beneficial provisions of the probation of offenders Act is given to 

offender like one punishable U/S 354 IPC for outraging the modesty of 

grown up woman, it would not only encourage the escalation of such 

crime but also would became difficult to check or arrest of perpetrator of 

those crime and imperil the modesty of several innocent girls.  

48. Accordingly, in considering the age, antecedents and 

circumstances leading to commission of crime, I sentenced the accused 

Uttam Rabha is sentenced S.I. for the period of one year for the offence 

U/S 354 IPC.  

49. The period of detention of the accused persons during 

investigation, enquiry or trial, if any, be set off against the substantive 

sentence of imprisonment U/S 428 Cr.P.C.  

50. Let a free copy of judgment and order be served to the accused.  

51. Let another copy of judgment and order be sent to the ld. District 

Magistrate, Udalguri, under the provision of section 365 Cr.P.C. 

52. Let the GR case No.568/15 be sent to the ld. Chief Judicial 

Magistrate, Udalguri, alongwith a copy of judgment.  

53. Given under my hand and seal of this court on this the 7th     day 

of October,2015 at Udalguri Court. 

 

  (A.K.Borah)                                                                                                                                  

Sessions Judge, 

Udalguri, BTAD. 

 

Dictated and corrected by me 

and each page bears by signature. 

 

    (A.K.Borah)                                                                                                                                  

Sessions Judge, 

        Udalguri, BTAD. 
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